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Rothemiay to the Purſuers Grandfathers, for the juſt and adequat price, 'and be vertne of theſe Rights they 
were in peaceable Poſſeſſion for near thirty yearstogethet. - on 
In this ##terim, The -LordSaltoun dyes,and his Son Alexander Lord Salfoun,having granted a Bond in Truſt for 
A great ſumm to Sir Wialam Stewart, he thereon Eomipriſes the Eſtate of the Lord Saltoun for my Lords be- 
hoove, andthen raiſes a ReduQtion of the Diſpoſition 'made by the deceaſt Fohn Lord Saltoun to the Lord 0- 
chiltyie upon the heed of Death bed, but this Proceſs having failed James Aberhethie Advocat, and Alexan- 
der Abernethie Agent his Brother, who mannaped this Proceſs, and were the principal Mannagers of all Saltouns 
Affairs, fell upon a moſt villauvus-Contrivance of tearing the Decrect, l6ufing the InterdiQtion out of the 
publict Regiſter, and having effeAnaeohacs Jafts. anna _——=, 2 4 0, Det, the 
wakeied the Reduction fotmerly raiſed on the head of Deathebed, and adding and eiking ts this Reaſon, thar 
of Interdiftim'; The Purſuers and cheir. Predeceſfors whoſe-Defence was ftollen away by the faid Thift and 
Villany of the Abernethies were neceſſitat to ſuffer a Decreet of Certification to paſs againſt them, which ſub! 
jeed them to many Litigious and Expenſive Proceſses for near thirty years together, For after that Faines A- 
Zernethie was dead; and that Alexander his Brother had got theſtollen Leaves into his poſſeſſion, the Lord Sa/- 
zoun who knew the ſame, induced him by Liberal Gratuities, particularly by a Bond of 20000 Merks Scots; 
ro conceal:the having thereof, and that rhe Receit 'or Concealment of the Thift might be leſs ſufpe&t, Alex- 
auder ſuffers a decreer of Certification to go. againſt his own Fortune, burit the ſame time'gota new Diſp0fitiori 
thereof without any onerous cauſe. and with this farder Avon to have his Lands holding immediatly of 
the King. Thereafter Alexander Lord Saltoun dyes, and Alexander Abernethie finding difficulty to recover 
payment of the ſaid Bond, aſlignes the ſame to Fames Ogilvie his py ru and that he, might the more effec- 
tually procure Payment, he makes James Maſter of the ſecret, and diſcoversto him his having of the Leaves of 
the Interdiction;and how that they were built up or buried in the Wall of his Houſe;And after Alexarders dearh; 
Fames Ogilvie with 1fſobel Flacket Alexanders Relidt, and Fohn Reid his Servant, ſearched for and fand the ſtol- 
len Leaves of the Decreet built up in the Wall; as ſaid is; Butthe foreſaid Bond of 20000 merks not being yet 
payed, and they apprehended that the diſcovery of the leaves would render their payment ineffeQual , becauſe 


there was no other fond for this payment, ſave the lands recovered upon the heed of the Interdiction, which 


the ſtollen leaves of thisDecreet did quite take off, they continue to-conceal the ſameitill Fames Ogilvie came to - 


die, and thenthorow rhe force of Truth , and for the exoneration of his Conſcience, he was neceſſitate to make 
a full diſcovery, and cauſed John Abernethie Son to A'exander , and one of the Defenders write his Declaration; 


Viz: That the leaves after they were found in the wall, were left in the hands ofthe ſaid 7ote? Falket , and the - 


diſcovery being thus made thorow the ſingular Providence of GOD , Park and Rothemay purſues the faid /obel 
Hakelt for Exhibition ; And after a longtime ahd expenſive Proceſs before the Sefsion , and the examining of 
many Witneffels by Cominiſsion , whereby the having of the ſtollen leaves was fixed upon /ſobel Halket, ſhe at 
lengrh exhibites the ſame; And the Lords after full Tryall, found the leaves ro be Authentick , aud a part: 
vt the Regiſter, and ordained them to be inſert in the Book whence they had been torn our. - | 
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Park and Rothemay finding themiclves ſo much leſed by the Villaty and "Thieft of the ſaid Abernethies To 
manner above repreſented; They intent a proceſs before the Lords of Seſtion, againſt their Succelfors, for 
Reparation-df the Loſs and Damages they had ſuſtained, thorow the delict and fraud oithe ſaid AZernethies 
in Stealling, Reſetting and concealing the Leafs as ſaid is. And after a full hearing;the Lords conſidering thar 
the Caſe was ſingular, and that the high Court of Parliament were ſhortly 'to fir, thought good 'to remit the 
Marter'to the Parliament, /iz: How far the Heir of the Defunct ſhould be lyable for Repararion of the Dam- 
-magos ſuſtain2d-thorow his Predeceſſors wrong and fraud ; Which Remit being calied, and the Caulc appoint- 
ed to bc heard before the Eflates of Parliament; The preciſe Queſtion debateazin their preſence, was, and is, 
Zw far the Heir of the Defunil might be corveened*aud'made !yable for the Dammage that toe Purſuer had fuffered 
therew the Defantts Wrong and Theft. iy. = ws 

And to remove all Ambiguity the Horjourable Eſtates of Parliament are obteſled to conſider, Xo, That 
the Queſtion is not low far an Heir may be puniſhed for his Predeclleors Crime, whica the Purſucrs do free- 
ly gratic, neither ought'aor can be.dong, becauſe that Crimes are indeed perſonal; And as the Law ayes, 10xa 
" capnt ſequitur, &'-delitta ſyos tenent authores '& erimina morte extinguuntur Which 1s 1n plain Scots, 7, hat Crimes 
do only afjedt the perſen of the Delinquent, and are to be puniſhed in his perſon, and are ext ingaiſhed by bis Death, 
which, are moſt certain Truths; And:therefore when the Defenders do'offter'to apply rhefe Maxims to this preſent 
Caſe, and make uſe of therh for their Defence; It is inEffet, hur diflingenuous, impoſing upon this high and 
Honourable Court, ſecing'that the Purſucrs-are not ſecking 'thar the Crime of the Defunct thould be puniſh - 
ed in his Heir, bur ſerting aſide the Notion as well as words of Crime and punifhmentin TINS caſe, do preciſely 
and diſtinctly infilt, That for the wrang and dammage they ſuftered by the Defunct,: they may have Repa- 
ration of his Heir. - And zdo. That the Reparation'that'the Purſuers do claime of the Defenders, is hot only 
fin quantum: Iucrat?, or ad eas pervenerit, That is, For the Benefit .aid Profit that they Have really | reaped by the 

*Defunits Wrong, Burt plainly, That they ſhould be lyable for the whole dammages ſuſtained by the Purſers, to the Va- 
lue of all the Tyheritance they. poſſeſs by the. Defin, Winchclear Explicarion of the caſe being premiſſed, the Pur- 
ſuers do in the ficit place urge, that there, can be'nothing more evident, then that from the fame Fat or Deed, 
there may and doch ariſe a double Action, Viz: One for puniſhment, reſpeCtingthe Crime and Guilt of the deed, 
& the other meerly for reparation, Which only regards the deed as a wrong, whereby the Purſuer hath been 
indammaged, and thus for 'example, if one man ſhouldwilfally burn a nothers Houte: [tis without Contraver- 
fie, that he whoſe Houſe is burnt may either purſtethe Defender preciſely for his dammages , and to have his 
Houſe, orthe value , fully reſtored, which is a plain civil action, 'or he may raile a Criminal. Proceſs againſt 
tne Defender to hear , and fee him puniſhed. by. Death for his wilfol fire raiſing, which is a diſtin&t Criminal 
Purſuit; And theſetwo actions being.thus diſtinguiſhed, the cafe and queſtion in hand, is preciſely anent the 
former, Vie, Whether the foreſaid Civil action tor dammages may not be intented againſt rhe delinquents Heir 
als well as againſt hitnſelf, aibeit tbe granted that the delinquent by his death, hath quite extinguithed the 0- 
AC NE es EE NE ee I OT es la tranſpreſſor himſelf, 

And that this Civil action ariſing upon a wrong for reparation of dammages, and called in Law re; perſe- 
cutoria; (Becauſe it only purſues forthe ſols that rhe Purſyers hath ſuffered) may be raiſed;and oughtto be ſuC. 
rained againſt.che Heir of the wrong-doer for a full reparation, tho the Penal action for puniſhment dic with the 
tranſgreſſor himſelf, is evident. 10, from all the Law that ever was known; And, 2.46. From the clear rules 
of Juſtice and equity, which are the foundations of allLaw, and ever the moſt ſure and certainRule where ng 

oſitive ſtatute occurs. EE. my 3h i Th 
 Andasto the firſt Head of Law, the Purſuers are not to trouble the Parliament with multirade of Texts of 
the Civil Law, nor with the various oppinions and reaſonings of Lawyers upon them. Bur, 1m. Ir js to be 
remembred, that the Civil Law is not our Law, and that ail the obſervation, or regard that we have to it, is 
only as it contains plain Rules of Juſtice and Equity;. and Principals of that kind that have been confirmed by 
our own Law and practique; So that ſuppoſing that the Civil Eaw (as it doth not,) did deny action for dam- 
mages againſt the Heir for the wrong done by the Defun&; Yet ſeeing this is manifeſily contrair to the true 

- principles of juſtice and equity, we ought not at all toregard it. 2d. That it is well known, rhat in the Civil 
Law, actions were wrapt up in {uch forms or formulz,(as they called them,) and were aſtrifted ro ſuch nice me. 
thods , that rho theſe might have been prudently deſigned by the Roman Law-givers; Yet they have left a 

great many difficulties and contraverſies , even to the expoſitors of that Law; And wherever theſe Contraver- 
ties fall in, the Civil Law is the leſs to be regarded, ſpecially where clear juſtice and equity ſtand on the other 
de. 377 That evenin the Civil Lay, it is moſt certain thar a#zo ex mulificio quatenus ret perſecutoria compitebat 

# Heredem; That is, that actions ariſing from the wrong done by rhe Defunct, bur incenred only for the pro- 

{ecution of whatis wanting to the purſuer, is competent againſt the Defundts Heir, as is evident from the 

Iſlitutions of that Law,in tac Titles de Leg: Aquirde attinibus,de perpet: & temporal:at. Et que ad Elzredes & i: 

71eredes tranſeant, where it18 plainly faid inthe foreſaidTittle de Leg: aqui:That rhe aCtion there treared,arifing 
from wrong and dciinquencie, would. certainly deſcend againſt the Heir, ifnothing were chereby ſought, bur 
pure dammages, forthe words are, Z&c adtio antem tranſitura fuiſſet in Heredem, fi ultra Dannum li; nuvquan 

Aſtimaretur, par: 9 juſt: ad L: Aquil: ad finem; And in the other Tittle de a&tionibas, there is a clear dilindtion 

of actions, Which arile rom wrong or malifice, Viz. That ſome ofthem proſecute rhe pain, others ofthem nor 
12 


| y | | | 

che pain,but the thing wanting to the Purſucr, and a hird fort that are nxt, proſecuting borh the thing and the 
_ painyp: 16: 17.1/:de At:And the only end & ule of this diſtinCtion,is to teach whar aCtions deſcend againſt theFicir 
- and what not,it being a perpetual Rnle inthat Law;rhar aCtions rez perſecntoriz,or thar proſecute what is Want- 
. Ing to the Purlucr, do delcend againſt the Heir, which is farder confirmed by the: following Tittle. . '/7z, De 
_ fer: &S remp:ad: pr Jſtins-titul;,where it is plainly fer down,that pznales afiones,in oppolition to ſuch as are re; 
 perſecutoriz mnguan tranſumt in Heredem,and thorow all the Lav La there Canyons inſtance be given, bur 
. that adtzo ret perſecutoria etiamſi ex malificio,doth'alwayes deſcend againſttlie Heir, which is underſtood i» ſo/#drm, 
and on.the other hand, ler all the Texts that were cited for theDefenders,or'can be cited for to proye thit Actiones 
"ex malifieio do not tranlire in Haredem, nifi in quantum ad eum pervenit, be.conſidered, and the / will be found c1- 
ther 'to bear expreſly, 6r plainly co intimate , 'that the Action meaned, is penal, And. therefore ſo reſtricted, 


Which plainly concludes that the Purſuers preſent action being ret perſecutoria is not to be reſtricted; Bur far- . 


der, the Civil Law in the matter of Thift, doth diſtinguiſh the a#iofurti, which purſucd the thief for the pain, 
either for rhe double'or quadruple, and the condictio furtiva ariſing from the ſame thift, bur only for dammage 
and intereſt; And as'tothe firſt, the Law 'is indeed plain, that the Penal action for thift did not deſcend againit 
the Heir, bur as to'the other ation ariſing from the ſame thift that was for dammage and intereſt; The Law 
1s moſt plain, and often repcated, that it did defcend againſt the Heir, par: lt: inſt: de. obl: que ex delifto, and 
not as was alledged by 'the Defenders for recovery of the thing ., extant ', .or the value of it ſtill with the 
Heir. of the Thiet ,, but . moſt .'expreſly _ . for . recovering . of | the . Purſuers. -dammages and 
intereſt , even tho the thing ſtoflen were'periſhed without any profit to. the thiefs Heir, as is clear 
fram that whole Title, Dz: de condi: furtiva, And particularly -L: 3. D: de cond: furt: And the Law there, 1s 
10-full to this purpoſe, thar in the third Law ef char Tirle, rhe caſe is ſet down, of a Servant ſtollen, and re- 
pcated.from the Heir or the Thier, and rhar the Servant was not only dead, but his Maſter by his death had 
Joſt an Inheritance, to which the Servant was named Heir; And the Law ſayes in that Caſe, 7tem fi nortuum 
hominem-eondicat, conſecuturum pratium bereditatis, which undenyably concludes, that the condifio furtiva, as 
being Rez perſecutoria, was given agaihit the Heir of the Thief, forall the'Purluers Intercſi, tho the thing ſtol- 
len had been quite-periſhed.  . En a ga eg ou ro dC or 
Which Grovinds being applyed to' the Caſe in hand, Tr is evident that rhe Purſuers Actions for dammages, 
1S Rei-perſecutoria; For it is accounted, attio rei perſecutoria, that purſues for what is wanting to the purluer, 
Whether it be athing in his Poſleſlion, .or a debt due'to him, and any hurt or prejudice that he purſues in 
cither of the two, is true, Dammages, and the. the Action for recovery of it is, rei Perſecutoria; And there- 
fore according ro the plain Grounds and Analogje of the Civil Law, it muſt deſcend againſt, rhe Heir, and 
that 2» /olidam, for when an aCtion-is ſaid to defend againſt the Heir , - it is continually underſtood 7 ſolidum, 
becauſe the Heir and the Nefundt being in Law one perſon, - it muſt be.as extenſive againſt the Heir, as againſt 
the Defunct himſelf; Burt when an Action deſcends againſt an Heir only, 3x. quantum lucratus, then when this 
reſtrition is intended,it is alwayes expreſt; And in Effed it makes the Heir YyaNe, not as Heir , but tanquam 
quilibet, for from any perion Whatiomever,. as well as from an Fieir, rhe Gain or /zcram, that hc hath by 4 
malifice,. ſhould be taken away. :. . | 


q < 


\. Bur 240. The Purſuers Adtion is. not only re? perſecutoria ex malificio, But itis truly condidtio furtiva, or a per- 
ſuit upon a Thieft or Reſet of Thieft, committed by rhe Defenders Predecefſor ; And that it was a Thieft, 
is clear, For it is plain in Law, That a Thieft may be committed by the taking away of Writes, as leg: 7 Di: de furs 
tis, Where the taking away of Tabulz vel Cantiones, thar is, Of Writes and Securities is ſaid to be T, hieft, and 
the. away taker and _ Thief . declared to be lyable in the. Purſuers whole Intereſt. And farder, By another 
Law inthe ſame Tile, the Stcalling of Writes out of the publick Records, or that are in PuZ/ica Cutodia, T.: 
31 D: pi: de: furtis; And conſequently the Reſet of them is alſo ſaid to be Thieft, and that an Action is there- 
upon competent to any perſon having Interell;, which is moſt juſt, ſceing the Publit Cultodie is in Effect the 
Common Cuſtodie for every private perſon.. By all which it is moſt evident, Thar James Abernethies Stealling, 
and Alexaiiders Reſetting ot the foreſaids Leafs torn out of the Regiſter was a Thieft, and that the Purſuers as 
| parties concerned, have Juſt Action to purſue for their, whole Intereſt, which as the Law ſayes in the Z: 3 D: 
Ze condift: furt: was plainly and directly periculum hereditatis perdende, and quadrats moſt exactly to this 


'. To all which there was nothing replyed by the Defender,. ſave that by the Civil Law , aftions ex malifcio 
vere never ſuflained againſtrhe Heir, niſi in quantum Iucratus,or in {0 far as he had benefite, and that the Civil 
Law carryed this ſo far that it expreſly provides that erans zu, conmtrattu fr teſtator doloſe verſatus ſit, actio in ejus 
Haredem non daturnifi in quantum ex dolo ad eum pervenit, Yo which it is Anſwered, that it is certain by the 
Civil Law, that upon every Contract Actions are competent againſt the Heirs of the perſons contracters als weil 
2s againit rhemielves, and toalledgerhar ina Contract of Sale or of Location, or of Society, the He:r would 
not be i /olidum lyable for the dole or fraud of his pre-deceſſors is ablurd and rediculous. But, 10, The 

true mcaning of the Civil Law was , that Wheretver the action was: penal , it did only deſcend againſt the 

Heir in quantum lucratus: But ifit was rei perſecutorta, it never had any reſtriction, and for the action of do/e & 

fraud,if ir aroſe naturally from theContract,it moſt certainly deſcended againſt rhe Heir;Bur if it wasan aftion of 
dole and fraud, ub; de his rebus alia attio #on erat, that is, when there was no other action comperent 1n _ 
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then only was the action ee dolo given; And it was alſo penal for the double, and conſequently could not in 
har reſpect deſcend againſt the Heir as the Pretors Edict, and the whole Title , D: de dolo malv ceciares, 
Which 18 nothing at all'to the preſent purpoie, where the Purſuers action 1s manifeſtly rei perſecutoria, and 
HOT atail penal. Bir, 3#z0. 'The Defenders cannot with any ingenuity deny bur in the'Civil Law condictio fur- 
#7va, or an action for danimages arifing upon Theift, was ſimply given againſt the Heir '7n ſolidam, whicn is io 
certain, 'that even ail the Authors almoſt, 'who alledge that actions ex malificio' in the Civil Law, were only 
given againſt Hrs, 7n quantum lucrati,do yet agree,that condifio furtiva,aftio rerum amotarum;As alſo; v7 bonorts 
|  raptoriwn, Were exceptions from the General Rule, tnd competent againſt Heirs i» ſo/zdum, which is exactly the 
+ urſticrs caſe who only purſues for the dammages Which he ſuſtained thorow Alexander Abernethzes Receipt artd 
* concealment of the thiefcof the ſtolen Decrcer, and leafs lacerat, as ſaid is _ | Dy REN 
The ſecond heed of Law is the Cannon Law, and by that Law it is ſo certain, that Actions for dammages 
'ariling 'uponthe Wrong done by 'the Defunct do deſcend againſt his Heir, thar it is plainly inconteſtable, and 
 farder, itis aiſo certain and cannot be contradicted ; That the'Cannon Law in this point hath taken place 
1n moſt of the Kingdoms *nd Countries of Europ, and even in Holland where Gruen Weigen teſtifies, that now 
the /implicitas morum hath every where ſo fir prevailed, that actions for Dammages upon wrohg done by rhe 
Predeceſſors, do as certainly deſcend apainſt his Heirs as actions for Ciyil Debt. | 7 IE: 
 'Butto this the Defenders anſwer, That, It was the Rimiſh Superſtition, and that Heirs might relieve their 
Predeceſſors out of Purgatorie, that made the Cannon Law differ if this point. from the Civil Law. - But 1m0. 
That the Civil Law, doth in effect ſay the ſame thing is already fully cleared. 2/0. It is falſe that the Can- 
non Law did determin as aforeſaid, owt of the Superſticious Conceit, of Purgatory, but the true Reaton of the 
Determination was. becanſe tho Canuvuifts ſuppoſing indeed crroniouſly perions deceaſt ro be capable of Re- 
miſſion, thought moſt juſtly, That the Furtum or malificium could not be remitted 'to the Defuncr, nor could 
his Heir be free of partaking in it, unleſs he reſtored the dammages, which was moſt equal ahd juſt, and is 
followed in all theſe Countries, where it is obſervedwithoutthe leaſt Inconvenieriie. | | 
ae thitd and laſt Heed of Lawfor the'purſuers,is our ownScots Law,where albeit we have no deciſion that &x- 
actly Anſwers the caſe, yet we have aboundance that are paralel.For1mo.The.aftion of recognition is founded 
upon the deliCt of theVaſſal,and yer doth certainly proceed apainſt hisHeir,and to ſay thatthis caſe is ſingular, 
becaule the foreſaid Delitt is againſt the Condition of the Vaſlals'own Charter, Is nothing to the purpoſe for 
Rill this ation againſt'the Heir proceeds upon the Defunctsdelict ; and there is no delict whatſoever which 18 
Ot againſt the great and common Condition whereby a man holds borh hislife, liberty, and godds, Yiz: The 
Law forbidding Ivjuries ro his Ne:gtbour. But 2do.1t iscertain that thd vitious Intromiſſions quantum it is pe> 
nal doth not deſcend againſt the Heir of the vitious Intromitter, yet the Heit upon the head of dammage, And 
71 quantum vitiouſely Intromited with, by his predeceflor will he lyable in So/zdum. 3tto In our law it is with- 
our queſtion, that the Heirs of Tutors and Curators may be conveened, and are lyable for the dole and delicts 
of tBeir 'predeceſinre; Ac fos ouamplo if a Tutor or Curator Thewld Qeal his Minors writes , Or to bring the 
caſe more near to that in hand, If a Tutor or Curator ſhould ſteal our of a publick Regiſter a Decxeer, regiſtrate 
band or Inhibition belonging to his Minor, whereby his Minor ſhould Incurr great dammages by being Involy- 
ed in pleas, and having his rights in hazard to be taken away or reduced , It 1s not queſtioned bur that in all 
or any of cheſe caſes, the Minor would have Action Againſt thie Heirs of his Tutor and Curators ## ſolidim for 
dammages : And therefore in the purſuers caſe which is parallel, the like Action ought to be granted. And if to 
this it ſhould be Anſwered, thatthe Action pertainitig to the Minor,in the caſes ſuppoſed,deſcends from the truſt 
of Tutorie or Curatorie, which in Law is reckoned quaſi contrafus, and differs from a Malefcinm or delictum, 
Itis Replyed,that eo, a Tutoric were not only quaſi Contraftus,burt a true Contract, yer it is)clear that the Tutor 
or Curator behaving fraudfully verſautes dolofe in their forelaid truſt, an Action, for Dammages is compe- 
tent againſt their Heirs, which plainly evinces, that where Law ſayes, That an Heir conyecned upon the Contract 
of his predeceſlor, and for his Fraud therein, is only lyable 2» quantum lutratus, it neceſſarly muſt be under- 
flood of the penal Action, de dolo, but cannot be underſtood of the azo ret perſecutoria, without overturning 
the known principles of Law. 2.do. The Notion that a Turor is,quafi contraftus,and therefore an Action ex doth 
azlicio & delifto tutoris,may and doth deſcend againt his Heirs i» ſo/idum, is but ari empty inſignficant Notion, 
In as farras guaff contrattus imports no more, than that a Tutorie hath a reſemblance of a Contract, And 
farder it is obvious, That all the effect of thisReſemblance in this Caſe is, that it aggravats the Fraud & Delict 
of the Tutor, who thereby betrayed; his Truſt, and that an Action ſhould be acknowledged to be competent 
againſt the Heirupon the aggravate Delict or Wrong of his predeceſlor, but not upon a ſimple Delict orWrong, 
is plainly inconſiſtant, and contrary to common Senſe. Burt 3:0. If the Defenders pleaſe themſelves in Notions, 
and icek to find a diſparity in the Truſt of Tutors and Curators, to niake that cale differ from the caſe in hand : 
{hey ſhould alſo remember, Thar there is reaily a Common Truſt among all Men, And furder, the Law it felf 
is called, Conmmunis ſponſio Civitatis, or the common Contract of the Realm , {ſo that who ever docs a wrong, 
-nd breaks the foreſaid Common Truſt and Contract; And conſequently his heir , mey be made lyable for the 
«mages from the foreſaid quaſi contradtus, as well as the heir of any Tuter ac Curator; RA 


- Bur not to proſecut ahy farder, thefe frivolous A4lleadgances made by. the Defenders, the Purſters afrer 
having cleared thar their Action is founded both in the Civil and Cannon Law, and alfo in our own Mu- 
nicipal Law, do farder proceed to farisfic the Eſtates of Parliament, . Thar, their Action is yet more ſtrongly 
founded in the Common Principal of Juſtice and Equity, . which certainly are moſt proper for a Parliamentary 
Cognition; And to demonſlrat this point, It is to be remembred. in the entry, that neither Civil. nor Cannon 
Law have any Authority or Force with us, bur as they are ſupported by their intrinſick Reaſon-and Juſtice , 
So that if the principles of Juſtice and Equity do in this caſe preponderate,. - The Purſuers: arc better founded 
then in all the Civil Law or Cannon Law that can be alleadged, ,and nothing out of either of theſe Laws can 
be oppoſed againſt him. Bur ſo iris, Thar rhe Purſuers, Action is moſt' clearly: founded' in the principles of 
Juſtice and Equity , in.ſo far, as, It is certain, Thar out of every  Malifice, ; as hath been alleadged, there a- 
riſcs a double Action, Yiz: One for Dammages, whichis rez perſecatoria, And another for Puniſhment, which 
is Penal; And farder, That the true Ground and Foundation of all Actions. is not ſo much;: yoluntary.-Conſear, 
(for out of an unlawful Conſent, there ariſes no Action )- as a ſupperior rule; of Juſtice, which makes an Ac- 
tion to be equitable, whether it do ariſe from Conſent, or from the parties Fact and Deed; and thus'in a ma- 
lifice, there is indeed no Conſent; Yet by the force of therſuperior Rule: of - Juſtice, "the Delinquent doing the 
wrong, is as firmly bound to make Reparartion, as if he had ſubſcrived to it under hls hand, - which 'inconteſt- 
able principle being once eſtabliſhed, it follows'in the nexr place, that gs by an oblicgment or 'a. bond; for debt 
the debitor binds himſelf both Body and. Goods ; So in the caſe of a delidt, the. Uelinquenr by. yi rat TT 
Deed, is underſtood ro be bound. both Body and , Goods, for the Reparation of his (parties; Dammages, And 
this is the true Ground, wherefore both a Debitor and a Delinquent.in his. own Life, arc equally by-Law ly- 


able in perſon and Goods for payment and Reparation..- . i; uu lu le ihe 
But then the Queſtion fallsin, whether or not upon theſe Grounds the Heir of the Delinquent ſhould hor be 
aS much lyable, to repair the dammages done bethe Defanct as the Heir of a Debitor,, ro pay his Predeceſ- 
{ors debt, and that the Z7ir of the Delinquent is equally lyable, is demonſtrat by : this Ground, iz. That 
the only reaſon making the Heir of a Debitor lyable for his Debts, ;is, That the Debiror hinſelf. was. under 
the Obligation,and that this Obligation affected hisGoods as: well as his Perſon,and thatthe Univerſirie:of the 
Debitors Goods deſcending upon his Fir, all Actions do ncceffarly. follow it :. And ſo-the; Hcir:istunder- 
ſtood to be una & eadem perſona cum Defuntto ; Bur ſo.it is that all. theſe-Grounds do. equally : hold;,-in rhe*De+ 
ap being obliged and lyable by his own deed ro-repair 'dammages:. . For, ..10.;;T his {Obligation "HOO 
Goods 26 well as N18 186 Qdmnidges clog tnt AIRS At" Diener; Jn; 517, Fs 
Feir in this Reſpect being the PR n__ the Defunct, lic ought to be and is in che lame manner lyable 
»paration Ot < 2a8te>- as INC TACILUNUTS-MAT. <tc tg ebb pn Pp LL Font bat ton et dd 3 $2 ea db toe hog oo 
we EN Principles arc ſo plain , That: if applyed. to. : ſome . more palpable and ſenſible: :.Caſex 
are denyable by nune, as for cxamplc ct a; Man burns þ's Neigh»ours Houſe, 'or - ſicals. and - deſtroyes his 
Neighbours Goods, and the next day dycs, and Tay aplcarifull4vrrupecg his tice, bur wchourany bencfic by the 
DefunRs deli&, will any man ot Common ſenle fay, har the DetpAs Heir may ner. beconveencd by. , the | patty i1 
jured ro mak*, up his, dammages ,. 3nd in cf rhele. inftancesate.{q convincing ,. [T'har ; chere, 18..;DOX, ;A 
Member of the Honowablc Eſtates that can diſſent either from their truth ox-evidence; :But the Evaſion that, 
ſome men find, is the diſparity of theſe dammages from rhe Purſuers caſe; ; Bux it'is as plain onthe ather hand, 
that itis not the preſent queſtion whar ſort of dammages che Purtuer demands, bur whether the: Defender. be 
nor.lyable for dammages ſuſtained by the Purſners, thorow his Predeceffors Delict; And this the inſtarices do 

unanſ{werably make out, which being once granted, as muſt be the nixr.ſtep as plainly follows. ©. Viz, ,That rhe 

dammages ſuſtained by the Purſuers, thorow the. Defengers Predeceflors reſetting of the leafs ſtolen out of tbe 
Regiſter, are obyiouſly as natural, and incffectas great as if the Defenders Predeceſiors had wilfully brugtand 
deſtroyed the Purſuers Charter Chiſt; And therefore upon all the grounds before laid down the Purfyers action 
for dammages upon the wrong done to them by theDefenders predeceſſors, ſhould be ſuſtained againſ} the De» 
fender in ſolidum, as a debt truely duc by his predeceſfor,and not in quantum Jucratus, which is a quality impers 
rinent to the queſtion in hand; and affects any perfon wharioever as well as an Heir,  - + 15. bien hs 
Having t©u3 Cleared and demonituar the grounds of the Fuitueis Aﬀtton, u t Nows in the next place, that the Defenders 
obj:Qions be ſhortly anſwered. 1mo. le is alledged, .that the ground of wrong libclled, 1>the concealing of the ſtol:n leats, 
foit is that con:ealing is only a Crime inthe caſe of Treaſon. To which ic is anſwered, That the corcealing of another 
Mans Crime is indeed only ju.{ged criminal in the cale of Treaſon, butthe reſetting and concealing. of: ſtollen Goods, is 
not barely the concealing of another Mans crime, but a plain partaking of the Thiefc, and contcquently binding ihe Releticr 


and Concealer to the lame eff: Qs of Reparation and puniſhment in a!l the World, 1 7 | 

20. Ii was allecged that where the crims cannot þe conſticur, .no ce of the crime can be found, but the crime cannot 
be conſtitut acainſt a dead man, thereforethe reparation of dammages which is but acceſlry, can as little be tound agai: ſt 
lis Heir. To which it isanſwered; That the Defenders Procurators knowing their own weakneſs, do continually cor:4 
fouud the deed or {aft as a wrongin order to Reparation and asa ctime in order to puniſkment, which yct ate 1n VEIL y ; 
| U, 


| Q.S.- 

moſt diſtin, And thrrefore ic &_replytd, That acrime in orger co puniſhment'can indeed enly be conflitur avainft the 
Criminal hirnſelf. Bur, 1mo. lt is falle that the reparation of cammages is only acceſſory tro the crime , becaule i; ismoſt 
certain that reparation of dammiages may be ſought againſt a partie, aibrit the ctime ſhould never be purtued or conflicur 
againſt him , And', '24o, It is plain, That tho a Ciime cannot be _ Conſiitute agai. it then De- 
tus 'H:ir ,; in 'order to puniſhment yer the Defuncts Fact or Deed ', may be as well foond apainic 
the Detunts Heit 'in order to damimagesas the DetanQs obligation may be found in order to payment:and here it is to be _ 
noticed how the. Detenders Procurators didindeayour to impole'not only by alledgirg that a Crime was Lybelled againſt 
the Heir of the Criminal, which could not 'be, and that therefore reparation of dammapes, the acceſſory thereof could as 
little be ſought, which is all ftufl ang calujnnic, but allo by atedging thatthe fat could. not be conſtitute againſt the Heir 
which is as incongruous and'abturd, for fats arc fats, and no man of fenſe ſpeaks of their conſtitution;bur of then probation, 


and ics without all queſtion thar the fa of a DetunA may be als well proven againſt vis Heir as the DetunQs Subſcription, 
5tis It was alledged that tho a DelunQts obligation may be proven againſt his Heir.yet his deli could not, becauſc here 
ruſt be both the fat and'the #vimus delinguendt, and the Defurift might haye (ſeveral defences to exculpar his detict, and 
animus delinquendi, which his Hcir could nut have. To which it was anſwered', thatit is irve, a deli inclades the aninzus 
d:linquendi als well as the taQ'; Bur it is ag trac, that animus delingaendi can never be Immediatly proven; For that belorgs 
ro the Scarcher of heatts; but is only pretumed from the excermal tas and deeds; So that thele beirp proven, which certain» 
Iymay be done againſithe 'Heir,as well as againſt the Defun@,the animws delinquendi, and the Delia is allo prelumed and 
proven. ſpecially when this is only dane in order to reparationof dammages. - i 

' 4ts, It was objeQcd, that by our Law allCrimes muſt be proven in face of the pannal and Aſſyſe, and, by the late a of- 

rijamene, . rryal of rreaſnn made before the Juſtice court whenthe partic was abſent were made void , becauſe the partie 

was abſent; 'Toſwhich ics anſwered, thatthis isall confuſion. For,” two. It is known, that the Partiament tryes ireaſon,botb 
againſt, perſqtis'abſent- and dead. 2d5, That the Iſaid iryals before the Juſtices were reduced, becauſe it was judged an 
v{urpation'of 2power only competent to the parliament. But .3tio. This whole alledgance is nuthing to the purpole; For the 
gneſtion 15 not here about the proving of a Crime in order to puniftiment, which barh ten times bcen told to be "qgom gt ; 
Lo the preſent purpoſe, but abone the proying of a fa&, in order to the dammages, which is a cate quite diſtio&, and a 
man muſt deny his ſenſe who will deny that a Defun&s burning of a honle, or ſcaling of a Horic, or 1elcting of ſtolen 
Leafs arid papers, may be as well proven againſtthe DefurRs Heir tor danimages as againſt bimſclt. .. - h 

. Bur, * 5%. It was alledged, That it might be of dangerous conſequence to make Heirs iyable for their Predeccſors de- 
licrs and crimes, becauſe this might ſubject them to uncertain and infinit hazards. To which it is anſwered , That ir 
was cleared from the beginning, thar it 1s not pretended that the Heir ſhould be lyable for all delicts, aud for all dammae 


ges, there being many criines and delicts that have no natural and intrinfick dam mages, ſuch as Murder, Inceft, Adultery 
andthe hike, which the Caluiſts call injurie"eormrs charirarers, And therefore all their dammagrs being extrinſick, can 
never affect the Heir, but there are orher delicts which are injurie contro Juftitian, and that take away or diminiſh. the 
partte 1njureds Right, a: Thifr, Robery, fire ra'ling and thelike, and in thele crimes and delicts the dammages are both 
Reparatiod as againſt the Defunct himſclf, nor i5 there here the 1ealt certainty or hazard more "thepiol oo epeies of 
debts,. buton the contrary debrs for the'molt parr are more latent and uncertain then deeds of injurie, as is obvious to: 
common lenſey And face that the rule of Jultice and Equitie doth plainly plead, that dammages ſhould be repaired as well 
by the Heir as well as by the Defuncr, and chat nodammages are here ſought , or can b: decerned, until the deed be 
clearly proven: It iseyident as rhe Sun light, that this Objection of Uncertainty and hazard is moſt friyolous ang hath. 
much more place in the caſe of debrs then of dammage, tho it be regarded in neither. 

-And 6:0. It wasobjeRted, that the dammages craved, wereonly extrinſick. 7iz, expences of pleas and Charges, wheres 
as no part of the Purtuers Lands were taken away , but remains ſtill rothem intire; To which it is an{wered. 1ms. Thar 
the pointreferred by che Lords of Seifion to the Parliament is preciſely, If tbe Heir may be purſned for Dammages ariſing from the 
Defuifts deli, whereby it plainly appears that the Lords were ſatisfied that there were dammages, and how for the ſame 
fhall beallowed.,* will come to be a {econd queſtion, which either the Parliament or the Lords of Seffiun may determin 
But, 2do, What dammagescan be more natural upon the reſetting of a ſtolen Decreet, whereby che Puriuers principal cyi- 
derit was taken away, and he brought under. bazard perdendeHeredizatir, asthe Law -plainly laycs in the like caſes , and 
| finds the ſame a ſufficient, and very valuable intereſt. ; 


By all which it is cyident, that Rothemey and Parks ation ought to be fultained for their dammapes ap3inſt the Heir ov 
"4bernetbies, who {o palpably and villanouſly injured them by the foreſaid ſtealing and ryving, and reletion and phi So 
of the Decreer and writes ſtolen, ſpecially ſeeing that the Honourable Eſtares of Parliament cannot bur notice in this wattex 
the ſingular providence ofGOD.that fo wonderfully dilcoyered this miſchief 


when it was certain that the papers folen mike» 
have been, for many years, far more caſily deſtroyed thenthey were ſtclen, and therefore it is hoped oy +4 ap en might 


' - 5 Sa av . þ ſame i 
hand of GOD will lead che Farliament to a determination in jyſtice (uicable to ſo great a diſcovery. me 


